PROBATING A WILL
This article was prepared by the Estate Planning Council of Hampden County.  The council is a nonprofit organization of accountants, lawyers, life insurance underwriters, trust professionals and other financial service providers involved in planning, settlement and management of estates.
        The purpose of this article is to summarize the legal and practical requirements to probate a Will in Massachusetts.
        All Wills must be filed in the Probate Court within 30 days of date of death, and although this rule is infrequently enforced, it is good procedure to file the documents as soon as possible to facilitate probate of the estate.
        The first document to be filed after the Will is a Petition for Probate of Will.  The Petition names the person requesting appointment as executor.  This person usually, but not always, is named in the Will.  The Petition also lists the decedent's heirs-at-law and next-of-kin even if they are not named as beneficiaries in the Will.  These individuals are established under law as those who would receive funds from the estate if the decedent died without a Will.
        Another form to be filed with the Petition is a Bond, in which the executor promises to administer the estate according to the terms of the Will and law.  A breach of this duty exposes the executor to liability on his or her bond, or personally, for any loss in value to the estate.  In some cases, the court may require the executor to obtain a corporate surety bond to cover potential losses. 
        Most recent Wills include a provision called a Self​proving Affidavit, which eliminates the need for the witnesses to vouch for the Will in court.  However, unless all interested parties assent to the Will, a Military Affidavit must be filed verifying the military status of the heirs-at-law. 
        After these documents and a death certificate are filed, the court issues a document called a Citation giving notice to creditors and other interested parties that they may file objections to the Will or Petition within a stated time period.  The Citation is also published in the newspaper in the city or town where the decedent last resided. 
        Assuming that the prescribed date passes with no objection on record, the Petition is presented to the court for allowance, at which time the probate judge issues a decree appointing the executor and allowing the Will.
        The court also issues a blank Inventory form which must be completed listing the assets owned by the decedent's estate.  The executor must gather and secure all the assets and complete the Inventory for the court.  Simultaneously, the executor also initiates preparation of the estate tax return, which if necessary is due within 9 months from date of death.  This 9-month period is usually when the house, stocks, bonds, etc., are liquidated and converted to cash or held "in kind" for distribution to the beneficiaries of the estate.  The executor also must compile a list of bills to be paid, to pay all justifiable and enforceable debts and to promptly pay the persons or charities that are beneficiaries of the estate. 
        Under current law, the estate may not be closed earlier than one year from the date of death to allow creditors to file claims against the estate for payment of debts challenged by the executor.
        If the estate is taxable (more than $950,000 in assets for Massachusetts purposes and $1,500,000 for federal purposes in 2005), the estate also may not be closed until the executor receives Closing Letters from the applicable taxing authorities. The executor must keep the estate open and hold sufficient assets to pay any additional taxes which may be due. 
        In the case of a non-taxable estate, the executor may distribute a portion of the assets to beneficiaries prior to the one-year waiting period provided that all debts and expenses are resolved.
        After the one-year anniversary has passed, the executor will file a First and Final Account of all income received, payments made, and amounts distributed to the beneficiaries.  The probate is closed when the court issues a judgment allowing the Account.
        As this article illustrates, the probate process does not merely entail the filing of papers but also substantial technical, tax related and procedural responsibilities.  An executor should be carefully chosen therefore to be sure that he or she is ready, willing and able to attend to the duties at hand. 
